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whether they pose a risk to U.S. national 
security. If CFIUS deems that a transac-
tion poses a risk to U.S. national secu-
rity, CFIUS may, in worst case scenarios, 
recommend to the President to block or 
unwind the investment. CFIUS has the 
authority to review covered (1) control 
transactions, (2) investments, and (3) real 
estate transactions.

1. Covered Control Transaction
A covered control transaction is a trans-

action that could result in “control” over a 
“U.S. business” by a “foreign person.”   

•	 “Control”1 is defined broadly as the 
power—whether or not exercised— to 
directly or indirectly determine, direct, 
or decide important matters related to 
the U.S. business.

• A “U.S. business”2 is any entity en-
gaged in interstate commerce in the 
United States.

• A “foreign person”3 can be a foreign 
national, foreign government, or foreign 
entity, including a partnership, corpora-
tion, trust, or other entity organized 
abroad.

In the context of a merger, acquisition, 
or other investment involving a foreign 
interest, these broad regulatory defini-
tions require careful analysis to determine 
whether a CFIUS review is warranted or 
likely.

2. Covered Investment
CFIUS can review certain non-controlling 
investments in U.S. businesses. A “covered 
investment”4 is a direct or indirect invest-
ment by a foreign person (other than an 
excepted investor) that affords the foreign 
person these rights with respect to a “TID 
U.S. business [:]”
• access to any material nonpublic tech-

nical information in the possession of 
the TID U.S. business;

• membership or observer rights on, or 
the right to nominate an individual to 
a position on, the board of directors or 
equivalent governing body of the TID 
U.S. business; or

• any involvement, other than through 
voting of shares, in substantive deci-
sion making of the TID U.S. business 
regarding certain matters related to 

W hen foreign persons, in-
cluding entities, contem-
plate buying or investing 
in a U.S. business, it is not 
only prudent, but often-
times necessary, to con-

sider whether the contemplated transaction 
falls within the purview of the Committee 
on Foreign Investment in the United States 
(“CFIUS”). This is especially true in the 
aerospace industry, on which CFIUS reviews 
have had a particularly notable impact in re-
cent years.

I. background and review Process
a. CFIUS’s Jurisdiction 
CFIUS is a federal interagency commit-
tee of the U.S. government comprised of 
nine cabinet-level Executive Branch agen-
cies and offices, as well as various other 
non-voting offices with national security 
responsibilities. CFIUS has broad author-
ity to evaluate foreign investments and 
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critical technologies, critical infra-
structure, or sensitive personal data of 
U.S. citizens. 

Importantly, a “TID U.S. business”5 is one 
that:
• produces, designs, tests, manufac-

tures, fabricates, or develops one or 
more “critical technologies;”6

• performs certain functions specified in 
the regulations with respect to covered 
investment “critical infrastructure;”7 or

• maintains or collects, directly or in-
directly, “sensitive personal data”8 of 
U.S. citizens.

3. Covered Real Estate
CFIUS regulations extend CFIUS’s juris-
diction to all purchases, leases (includ-
ing subleases), or concessions involving 
“covered real estate” in which a foreign 
person (other than an excepted investor) 
acquires any three of these four property 
rights (even if “shared concurrently” with 
another party):
• the right to physical access;
• the right to exclude others from physi-

cal access;
• the right to improve or develop the 

property; and
• the right to attach structures or objects 

to the property.

Although the definition of “covered real 
estate transaction” does not automatically 
include mortgages or other lending trans-
actions, it could cover such transactions if 
there is “a significant possibility,” because 
of “imminent or actual default or other 
condition,” that the lending transaction 
could result in a foreign person gaining 
three of the four property rights described 
above. “Covered real estate” consists of 
two broad categories: 1) real estate located 
within, or that will function as part of, 
a covered port; or 2) real estate located 
within a certain distance of a military in-
stallation or other government facility that 
is sensitive for national security reasons.9

b. Mandatory vs. Voluntary Filing
Parties to a covered transaction involving 
a TID U.S. business must submit a man-
datory filing at least thirty days prior to 
the completion date of the transaction. A 

transaction is covered if (a) a foreign gov-
ernment owns 49% or more of a foreign 
entity that, in turn, is acquiring 25% or 
more of a TID U.S. business, or (b) the TID 
U.S. business performs specified functions 
(production, design, testing, manufactur-
ing, fabrication, or development) related 
to critical technologies and would require 
U.S. government authorization to export 
or transfer such critical technology to a 
foreign person involved in the transaction. 
If a mandatory filing is not submitted, the 
parties to the transaction could be subject 
to a civil penalty not to exceed $250,000 
or the value of the transaction, whichever 
is greater.10

Even if a mandatory CFIUS filing is not 
required, a voluntary CFIUS filing may be 
advisable. Submitting a voluntary filing 
could assure the parties that CFIUS would 
not review the transaction after closing 
(i.e., a “safe harbor” from such a later re-
view). Without such a safe harbor, CFIUS 
could later restrict the transaction, such as 
requiring divestment by the foreign party. 
If a given transaction arguably is within 
the scope of CFIUS jurisdiction, parties 
normally will file if they perceive a signifi-
cant level of CFIUS-related risk associated 
with the target or the foreign investor. 

Many factors inform the parties’ evalua-
tion of the nature and extent of such risk, 
including (but not limited to) the likely 
impact of the proposed transaction on na-
tional defense requirements; the foreign 
investor’s nationality and the extent of the 
investor’s ownership by foreign govern-
ments; the target’s involvement in—and 
ties to—national security-related activity 
and “critical infrastructure” in the United 
States; and, the proximity of the target’s 
assets to sensitive U.S. government loca-
tions, such as military installations (which 
may be known or unknown to the target).

c. Review Process and Timeline
Whereas mandatory CFIUS filings must 
be a “declaration,” voluntary CFIUS filings 
may be either a “declaration” or a “notice.” 

Declarations generally involve a shorter 
filing, no filing fee, and, in the best case 
scenario, a faster CFIUS review process if 
CFIUS grants a safe harbor for the trans-
action. Parties should budget at least two 
months for a CFIUS declaration process. 

At the end of a declaration process, CFIUS 
could inform the parties that it (a) con-
cluded all action (i.e., is granting a “safe 
harbor”); (b) is unable to conclude action 
and is inviting the parties to file a voluntary 
notice; (c) is unable to conclude action and 
requests that the parties file a notice; or (d) 
is unable to conclude action and is self-
initiating a notice review process. 

II. Potential and realized effect on the u.S. 
Aerospace Industry 
Voluntary notices generally involve a more 
detailed filing, a filing fee up to $300,000, 
and a longer review/investigation process 
lasting three to six months. CFIUS notice re-
views result in either a safe harbor or a presi-
dential determination, which could result in 
suspension or prohibition of the transaction. 

While companies (particularly startups) 
in the aerospace industry typically require a 
great deal of capital, they should be weary of 
the potential consequences of receiving such 
capital from foreign investors. They should 
also be concerned about merging with, or 
being acquired by, foreign entities. Such 
companies should consider structuring for-
eign investments to avoid CFIUS review by 
being selective about foreign acquirers and 
preventing them from acquiring board seats, 
access to nonpublic technical information, 
or other rights (i.e., “passive investments”). 
In 2019, Cloud Constellation, a U.S. compa-
ny creating a space-based network and cloud 
data storage service, reportedly walked away 
from a $100 million investment from a Chi-
nese entity in part because CFIUS identified 
concerns about the investment.11 The invest-
ment was likely a covered investment, high-
lighting the risk to space industry startups 
considering foreign capital. 

A recent and noteworthy example of a cov-
ered control transaction is the acquisition of 
Momentus Inc. (“Momentus”), a U.S. com-
mercial space company offering in-space 
transportation and infrastructure services. 
While the acquirer, Stable Road Acquisition 
Corp., is also a U.S. entity, CFIUS reportedly 
reviewed “the [historical acquisition of inter-
ests in and] foreign ownership and control of 
Momentus by Mikhail Kokorich, Momentus’ 
co-founder and former Chief Executive Of-
ficer, and Lev Khasis, Momentus’ co-founder 
and former director, and their associated en-
tities.”12 Momentus purports to move com-
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mercial satellites between orbits by using a 
water-based plasma propulsion system that 
the Biden Administration is reportedly con-
cerned will fall into the hands of the Russian 
government, which the Russian government 
could use to tail and destroy U.S. satellites 
and make its own satellites less detectable.13 
Mr. Kokorich resigned from his post as CEO 
and a member of the company’s board in Jan-
uary 2021 “in an effort to expedite the reso-
lution of U.S. government national security 
and foreign ownership concerns surround-
ing the Company.”14 

Ultimately, on June 9, 2021, Momentus 
“announced that it ha[d] finalized and signed 
a National Security Agreement (“NSA”) with 
the Department of Defense and Department 
of the Treasury as lead agencies on behalf 
of [CFIUS].”15 “As part of the NSA, Momen-
tus will be required to implement increased 
security measures, hire key positions to 
provide additional oversight, and appoint a 
CFIUS-approved director to its board of di-
rectors to oversee compliance with the NSA’s 
stipulations.” 

Parties to foreign investment in the U.S. 
should therefore strongly consider notifying 
CFIUS of a contemplated transaction. Doing 
so could avoid a surprise CFIUS review years 
after the transaction closes. U.S. businesses 
should also conduct thorough due diligence 
on the backgrounds of potential foreign in-
vestors or acquirers, including their other 
investments and acquisitions (to the extent 
known or discoverable), to assess the level of 
risk that CFIUS would find national security 
concerns related to the contemplated invest-
ment or acquisition.

Some companies in the space industry 
have cleared the CFIUS review process 
without significant changes to the merger or 
acquisition. For instance, on May 26, 2021, 
Kymeta Corporation announced that CFIUS 
approved a $30 million investment into the 
satellite connectivity company by a South 
Korean company.16 In 2020, CFIUS approved 
a Japanese company’s acquisition of Space-
flight Inc., a U.S.-based satellite rideshare 
launch provider.17 CFIUS also approved, in 
the same year, a Swedish company’s deal to 
acquire SpaceQuest Ltd., a U.S. spacecraft 
components and engineering company.18 
While details regarding these deals do not 
clearly demonstrate why CFIUS found no 
unresolved national security concerns, these 

cases demonstrate that U.S. companies in 
the aerospace industry can successfully nav-
igate the CFIUS process with appropriate 
diligence and planning, among other factors.

The aforementioned examples illustrate 
the very real effect that the CFIUS review 
process can have on U.S. aerospace compa-
nies, as well as the importance of assessing 
whether a review is mandatory or advisable 
early in the investment or deal process, and 
if so, of coordinating the different parties, in-
cluding outside counsel, to make an effective 
and timely filing.  
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Hostetler’s Aerospace and Defense Industry 
team, counsels U.S. and foreign companies 
regarding a wide scope of international 
trade matters. She has extensive experience 
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economic sanctions and embargo programs, 
anti-bribery laws and regulations, and laws 
and regulations governing foreign investment 
in the United States, and her practice has 
consistently placed her in front of a variety of 
federal agencies and committees, including the 
U.S. Committee on Foreign Investment in the 
United States (CFIUS).
Orga Cadet’s international practice focuses 
on the intersection of trade, technology, and 
national security. Drawing from a background 
in international relations and government 
negotiations, he helps educate clients on com-
plex trade and national security statutes and 
regulations, including in the context of CFIUS 
reviews, export controls, and sanctions.
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